25o	CONTRACTS
selection of a law with which the contract has an insignificant
in theory connexion or no connexion at all.   As we have said, once a
av^un65 contract has been validly created according to the law to which
reacted objectively it belongs, there is no theoretical, and no great
choiceaw Pract^ca^ objection to allowing full scope to the free will of the
proper law p^^ jn ^ case of a contract of carriage, governed as to its
creation by English law, the question, for instance, whether the
goods have been lost owing to the perils of the sea may without
disturbing doctrine be determined according to Dutch law if
the parties have expressly agreed to refer matters affecting the
substance of the obligation to that law. Putting aside the
arbitration cases,1 it would seem, indeed, that where the law
expressly chosen by the parties has been accepted by the
courts as entitled to govern the substance of the obligation,
there  has, with one exception,2 always been  some factual
connexion, and generally a substantial connexion, between the
contract and the country of the chosen law. Nevertheless, the
prevailing opinion is that no such connexion is necessary,
except where the issue relates to the creation of a binding
obligation.3
Perform-     When the proper law and the lex loci solutionis are not
matter of identical, a fact deserving emphasis is that performance of the
substance contract is a matter of substance to be governed by the proper
law. At first sight the supposition may seem reasonable that
questions affecting performance are subject to the law of the
place where performance is due. There are, indeed, certain
judicial statements which give this impression. Thus, in Chate-
nay v. Brazilian Submarine Telegraph Company^ Lord Esher
said :
'But if [the contract] is to be carried out partly in another country
than that in which it is made, that part which is to be carried out in
1	Supra, p. 222.
2	British Controlled Oilfields v. Stagg (1921), 66 Sol. Jo. (W.R.) 18.
3	Supra, pp. 222 et seqq. Of course, the right of incorporating, a foreign law as
one of the terms of the contract is exercisable without restriction so far as the sub-
stance of the obligation is concerned; supra, pp. 229—30.
4	[1891] i Q.B. 79, 83; see also Rex v. International Trustee, [1937] A.C.
500, at p, 574, per Lord Roche; and Hardy (M.W?) & Co. Ltd. v. A. F. Pound
& Co. Ltd., [195 5] i Q.B. 499, where at p. 5 r 2 Lord Goddard C.J. said: 'I agree
with McNair J, that the proper law of the contract is English, but that its per-
formance must be regulated by the law of Portugal'; see also at p. 5 loper Singleton
LJ, This statement seems to have been obiter, for the court apparently held that
it was English kw which cast upon the sellers, not upon the buyers, the duty of
obtaining an export licence in Portugal, the place of shipment; for a criticism of the
decision see 18 M.L.R. 405-8,

